Hofstra Labor and Employment Law Journal
Volume 8 | Issue 2

Article 5

1991

Employer Supported Child Care as a Mandatory
Subject of Collective Bargaining
Carol Ann Diktaban

Follow this and additional works at: http://scholarlycommons.law.hofstra.edu/hlelj
Part of the Law Commons
Recommended Citation
Diktaban, Carol Ann (1991) "Employer Supported Child Care as a Mandatory Subject of Collective Bargaining," Hofstra Labor and
Employment Law Journal: Vol. 8: Iss. 2, Article 5.
Available at: http://scholarlycommons.law.hofstra.edu/hlelj/vol8/iss2/5

This document is brought to you for free and open access by Scholarly Commons at Hofstra Law. It has been accepted for inclusion in Hofstra Labor
and Employment Law Journal by an authorized administrator of Scholarly Commons at Hofstra Law. For more information, please contact
lawcls@hofstra.edu.

Diktaban: Employer Supported Child Care as a Mandatory Subject of Collectiv

NOTES

EMPLOYER SUPPORTED CHILD CARE AS A
MANDATORY SUBJECT OF COLLECTIVE
BARGAINING
I. INTRODUCTION

Child care is a vital, emerging issue in the workplace with vast
implications on the well-being of employees, as well as on America's
economy. The demand for child care stems largely from the change
in the traditional American family,' which no longer consists of the
father as the sole breadwinner and the mother as the sole caretaker
of the child. 2 In most families today, both parents work outside the
home.3 Recently, there has been a great increase in the number of
1. For example, participation in the workforce has become the norm for most women
today. WOMEN & WORK, U.S. DEP'T OF LABOR, 7 OUT OF 10 WOMEN IN 25-54 AGE GROUP
IN LABOR FORCE TODAY, ECONOMIST SAYS

(1988). This is demonstrated in the present pattern

of labor activity as compared to that of 15 years ago. Id. According to one economist, in the
mid 1970's, women's labor force participation dropped during the "main child bearing years of
25 to 34." Id. However, this pattern has shifted, and now women's workforce participation
patterns by age are similar to those of men. Id. 65% of all women between the ages of 16 and
64 are presently working, compared with 54% in 1975 and 8.6% in 1940. M. FRIED, BABIES
AND BARGAINING: WORKING PARENTS TAKE ACTION 40 (1987).
2. See WOMEN'S BUREAU, OFFICE OF THE SECRETARY, U.S. DEP'T OF LABOR, EMPLOYERS AND CHILD CARE; BENEFITING WORK AND FAMILY 1 (1989) [hereinafter EMPLOYERS AND

(comparing the dramatic increase in the number of mothers in the workforce
with children under six years old, from 12% in 1950 to 54% in 1985); see also FRIED, supra
note 1, at 40 (stating that 68 % of married women and 76 % of all single women with children
between the ages 6 and 17 are working).
3. See EMPLOYERS AND CHILD CARE, supra note 2, at 1 (explaining that most mothers
and fathers work outside the home because "[f]amilies have had to substantially increase their
incomes over the last 10 years in order to preserve their standard of living."); see also infra
CMLD CARE]
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households headed by single mothers, 4 thus increasing the need for
5
employer supported child care.
Since employer supported day care is so desperately needed by
our society, it should be construed as a mandatory subject of collective bargaining, as defined in the National Labor Relations Act
(hereinafter "NLRA" or "Act").6 Section 8(d) of the NLRA requires an employer to "bargain collectively" with the employees'
representative, concerning "wages, hours and other terms and conditions of employment."' 7 Subjects falling within the statutory language of section 8(d) of the Act are regarded as mandatory subjects
of collective bargaining, meaning that an employer-and union must
bargain and upon which either party may insist to the point of impasse.' If the matter concerns a permissive rather than a mandatory
bargaining subject, the parties are not required to bargain about it.9
To ensure that the Act would adapt to changing circumstances, Congress gave no further definition as to which subjects should be
mandatory.10 As a result, the Supreme Court has concluded that
Congress rejected a narrow limitation on mandatory bargaining subjects, and instead, left broad discretion to the National Labor Relanote 201 and accompanying text.
4. See EMPLOYERS AND CHILD CARE, supra note 2, at 1. "In 1985, 21% of all households with children under 18 years old were headed by a single mother and 2% were headed
by a single father. The number has increased significantly since 1960 when only 9 % of households were headed by a single parent." Id.
5. This need for child care is expected to increase even further. It is not at all likely
that women will decrease their labor force participation and return to the home. EMPLOYERS
AND CILD CARE supra note 2, at 1. In fact, projected trends indicate that six out of ten new
entries in the labor force between the years 1988 and 2000 will be women. WOMEN & WORK,
U.S. DEP'T OF LABOR, 6 IN TEN NEw LABOR FORCE ENTRANTS WILL BE WOMEN (1988).
6. Section 8(d) of the Act defines collective bargaining as follows:
For the purposes of this section, to bargain collectively is the performance of the
mutual obligation of the employer and the representative of the employees to meet
at reasonable times and confer in good faith with respect to wages, hours, and other
terms and conditions of employment, or the negotiation of an agreement, or any
question arising thereunder, and the execution of a written contract incorporating
any agreement reached if requested by either party to agree to a proposal or require
the making of a concession.
National Labor Relations Act (NLRA) § 8(d), 29 U.S.C. § 158(d) (1947).
7. NLRA § 8(d), 29 U.S.C. § 158(d).
8. "Read together, these provisions [section 8(a)(5), defining an unfair labor practice
for employers, and section 8(d), defining collective bargaining] establish the obligation of the
employer and the representative of its employees to bargain with each other in good faith with
respect to 'wages, hours and other terms and conditions of employment.'" NLRB v. BorgWarner Corp., 356 U.S. 342, 349 (1958).
9. See Allied Chemical & Alkali Workers v. Pittsburgh Plate Glass Co., 404 U.S. 157,
183-88 (1971).
10. See infra notes 122-26 and accompanying text.

http://scholarlycommons.law.hofstra.edu/hlelj/vol8/iss2/5

2

Diktaban: Employer Supported Child Care as a Mandatory Subject of Collectiv
1991]

Employer-Supported Child Care

tions Board (hereinafter "NLRB" or "Board"). 11
In 1969, Congress recognized the need for employer supported
child care."2 Congress amended section 302 of the Labor Management Relations Act (hereinafter "LMRA") to allow this type of em-

ployer contribution to act as an exception to the general prohibition
of employers' payments to employees.1 3 However, this amendment

was enacted pursuant to the provision that the payment be a permis-

sive subject of collective bargaining. 4 This proviso is inconsistent
with prior case law and the legislative history of the NLRA, which
gives the Board broad discretion to interpret the classification of bargaining subjects."'
This Note explores the need to redact the statutory proviso of
section 302 of the LMRA, which states that child care benefits cannot be a mandatory subject of collective bargaining. Congress' goal
in enacting this amendment was for employers to provide child care
11. See, e.g., Ford Motor Co. v. NLRB, 441 U.S. 488, 496 (1979) (stating that Congress made a conscious decision when it delegated to the Board the primary responsibility of
construing the statutory language of the Act).
12. See 29 U.S.C. § 186(c) (1947), amended by 29 U.S.C. § 186(c)(7) (1969).
13. 29 U.S.C. § 186(c)(7) (1947), which states the general prohibition on financial
transactions, explains that:
(a) It shall be unlawful for any employer or association of employers or any person
who acts as a labor relations expert, adviser, or consultant to an employer or who
acts in the interest of an employer to pay, lend, or deliver, any money or other thing
of value(1) to any representative of any of his employees who are employed in an
industry affecting commerce; or
(2) to any labor organization, or any officer or employee thereof, which represents, seeks to represent, or would admit to membership, any of the employees of such employer who are employed in an industry affecting commerce; or
(3) to any employee or group or committee of employees of such employer
employed in an industry affecting commerce in excess of their normal compensation for the purpose of causing such employee or group or committee
directly or indirectly to influence any other employees in the exercise of the
right to organize and bargain collecively through representatives of their
own choosing; or
(4) to any officer or employee of a labor organization engaged in an industry
affecting commerce with intent to influence him in respect to any of his actions, decisions or duties as a representative of employees or as such officer or
employee of such labor organization.
29 U.S.C. § 186(a) (1947). In 1969, Congress amended this general restriction and stated that
the provisions of this section shall not be applicable "with respect to money or other thing of
value paid by any employer to a pooled or individual trust fund established for the purpose of
...child care centers for preschool and school age dependents of employees." 29 U.S.C. §
186(c)(7) (1969).
14. 29 U.S.C. § 186(c)(7) (1969).
15. See infra notes 122-26 and accompanying text.
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support to meet the needs of working mothers. 16 However, since the
enactment of this amendment, there has been a great change in the
workforce, creating more demands for alternatives to the traditional
work schedules.17 This change in demographics, coupled with an insubstantial result in employer-supported day care 8 have frustrated
Congress' intent. Therefore, a viable solution to foster Congress' primary goal in passing the amendment would be to construe employer
supported child care as a mandatory bargaining subject, thereby redacting the proviso which prohibits this classification.
In Part II, this Note considers the social and economic changes
in our society that have increased the demand for child care. Several
employers and labor organizations have engaged in supporting employees with different forms of child care, and the effects have been
favorable. 19 Part III discusses the development of the distinction between mandatory and permissive bargaining subjects, which is traced
through the legislative history of the Act, as well as Supreme Court
decisions.20 These decisions indicate that the responsibility for defining the area of bargaining should be left to the Board, subject to
judicial review. Part IV explains the congressional effort to meet the
demand of child care, which led to the amendment of section 302 of
the LMRA.2x Since this amendment contains a provision precluding
the classification of employer supported child care as a mandatory
bargaining subject, it is inconsistent with Congress' original intent of
the Act. Congress intentionally gave the Board great discretion in
determining which topics are mandatory bargaining subjects, in light
of changing circumstances in the labor industry.22 Therefore, in con16. EDUCATION AND LABOR COMMITTEE, LABOR MANAGEMENT RELATIONS ACT OF
1947, H.R. REP. No. 286, 91st Cong., 1st Sess., reprinted in 1969 U.S. CODE CONG. & ADMIN. NEws 1159. The amendment allowing employers to provide employees with child care
services was intended to confront a national and pressing need because it sought to "enlist the
wealth and creativity of our private enterprise system in providing ... child care centers, by
permitting employers and labor organizations to establish through the collective bargaining
process joint funds for [this purpose]." Id. at 1160.
17. For instance, in families where both parents work, the "inflation- adjusted family

income dropped 3.1 percent between 1973 and 1984." EMPLOYERS AND CHILD CARE, supra

note 2, at 1. If women assumed their traditional role and remained home to care for the
children, the income would have been even lower. Id. In fact, "[i]f the mothers had not increased their earnings during that period, the family income would have dropped 9.5 percent."
Id.
18. See infra note 37.
19. See infra notes 59-113 and accompanying text (describing the various forms of employer supported child care).
20. See infra notes 118-55 and accompanying text.
21. See infra notes 181-91 and accompanying text.
22. See infra notes 153-54, 161 and accompanying text.
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clusion, this Note argues that the Board should use its broad discretion to construe employer supported day care as a mandatory bar-

gaining subject, in order to meet our nation's critical need for child
care.

II.
A.

THE DEMAND FOR CHILD CARE

Problems Caused by the Lack of Affordable Child Care

There is a direct link between child care and employment, because parents are unable to work if they have no one to take care of
their young children. As a result, finding affordable, high quality
child care poses a vast problem for parents, particularly women, regardless of their socioeconomic status." Conflicts arise when personal problems and responsibilities affect employees during the workday.2 4 In fact, the Congressional Office of Technology Assessment
has stated that "personal problems cost U.S. industry $137.6 billion
a year."2 5 A significant portion of employees' personal problems is
most likely due to child care dilemmas that affect many working
parents.26 The rigid schedules that workers face, 27 combined with the
23. Child care is a problem that affects blue collar and clerical workers, as well as managers and professionals. Nussbaum, Issues for Working Families, 35 LAB. L.J. 465, 466
(1984) (stating that 75% of working women are the sole supporters of their children or are
married to husbands who cannot meet the family's financial needs alone). Therefore, nearly all
mothers worry about finding affordable child care that will coincide with their work schedules.
Id.
24. "Conflicts arise between work and family responsibilities because our system of child
care services does not provide the needed reliable care and because work requirements often do
not allow the flexibility that parents need to provide care and emotional support for their
children." EMPLOYERS AND CHILD CARE, supra note 2, at 8.
25. Id. at 7. The Department of Labor stated that a "recent trend in companies is the
development of employee assistance programs (EAPs) to address employees' personal problems
through counseling and referrals to appropriate assistance agencies, but child care counseling
and assistance are not yet included in the typical EAP." Id.
26. For instance, a sample survey conducted by the Bank Street College of Education
and Gallup of 400 men and women with children under the age of 12, reported that child care
problems were the "most significant predictors of absenteeism and unproductive time at work."
EMPLOYERS AND CHILD CARE, supra note 2, at 7. Another survey of five companies with a
total of 5,000 employees reported that "77 percent of women and 73 percent of men with
children under 18 dealt with family issues during work hours." Id. This same survey also
stated that "approximately 57 percent of women and 33 percent of men with children under 6
years old . . . spent unproductive time at work because of child care concerns." Id.
27. Rigid work schedules developed at a time when it was customary for fathers to
devote their lives to work in order to earn money to support their families, while mothers
stayed home to take care of family responsibilities. Id. Since men were free of family responsibilities at home, fathers were able to work long hours or overtime to meet the companies'
needs. Id. Although society has changed and many women work outside the home, companies
still adhere to the rigid work schedules and force parents to act as if they have no family
responsibilities during the work day. Id.
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lack of affordable child care, often result in employee stress, lower
productivity and increased absenteeism, as parents attempt to balance work and child care responsibilities.28
Since child care can become quite costly,29 families with working women spend a substantial part of their salaries on day care. 0
This expenditure does not make it conducive for mothers to work. 1
According to the Census Bureau's 1982 Current Population Survey,
twenty-six percent of nonworking mothers with preschoolers would
look for work if affordable child care were available, thus adding a
potential 1.7 million workers to the labor force. 2 Furthermore, the
Survey reports that "[thirteen percent] of employed women with
preschoolers (about 700,000 workers) said they would work longer
hours if additional or better child care were available."33 An increase
in employer supported child care, especially in light of recent labor
shortages, 4 will undoubtedly induce more women to work.
The provision of employer supported child care is also an essential requirement for achieving equality of opportunity in the work28. Parents face barriers when they try to juggle work and child care responsibilities. Id.
It is very common for parents to miss work or to work under stress due to child care concerns.
Id. "Stress at work often arises from worry over the quality or reliability of child care or
worry about a child who is caring for himself or herself." Id.
29. Child care is the fourth largest expense for working families after food, housing and
taxes. FaIm, supra note 1, at 3. "Child care can amount to well over 10% of a family's
budget. The average union fimily earns $20,000 to $50,000 annually. Families in this middleincome range are hit hard by the costs of child care, because they are often without a subsidy
from employers or the government." Id. at 6.
30. See Jacobs, Shipp & Brown, Families of Working Wives Spending More on Services and Nondurables,MoNHLY LAB. Rav. 15, 21 (Feb. 1989) [hereinafter Jacobs]. According to the Consumer Expenditure Survey, discussed in Jacobs, child care expenditures are a
necessity for mothers who work outside the home, and these expenses are significantly higher
for families in which the wife is not employed. Id.
31. Child care expenditures are significantly greater for families in which the wife is a
part-time or full-time worker than for families in which the wife is not employed. Jacobs,
supra note 30, at 21.
Child care expenditures for families in which the wife works full time increase until
age 30 and continue at that level until about age 35, at which point they begin to
decline steadily. Child care expenditures for families in which the wife works part
time increase through age 35, when they level out until age 40 and then begin to
decline.
Id. These statistics clearly point to the fact that older women are more likely to have older
children, and therefore spend less on child care expenses because older children require less
outside care. Id.
32. Id. at 22.
33. Id.
34. Id. (stating that "[t]he labor force is growing at slightly more than 1 percent a year,
compared to double that rate during thel970's and early 1980's.").
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place.3 5 Lack of flexible, high quality child care is a barrier to ad-

vancement and other opportunities for parents, because without it,
they cannot fully participate in activities which could allow them to
advance or obtain better jobs.38
Quite often, unequal employment opportunities affect women
more than men, due to the aversion at the workplace towards em-

ployees who take leaves.3 7 Since women are the bearers of children,
they must temporarily leave work in order to fulfill this role. There-

fore, women face barriers to employment because they are "perceived as having more irregular labor force participation, higher
rates of turnover, higher absentee rates than men have and are be-

lieved to be less willing and less able than men to sacrifice their family life for career advancement." 38 These attitudes, coupled with society's view that women are the primary caretakers of children, have
created a situation where the demands of child care fall almost ex-

clusively on the mother.3" In turn, these demands naturally affect the
35. For instance, one commentator explains that the goal of Title VII of the Civil Rights
Act of 1964, which is equal employment for women, cannot be achieved when gender discrimination results from lack of child care. See Fisk, Employer-Provided Child Care Under Title
VII: Toward an Employer's Duty to Accommodate Child Care Responsibilities of Employees,
2 BERKELEY WOMEN'S L.J. 89, 89-138 (1986). "A crucial step on the long road toward equality in employment for women and toward the reduction of the poverty rate among women is to
lessen the burden on women workers that child care responsibilities impose." Id. at 92. "The
language of Title VII, in either § 703(a)(1) or § 703(a)(2), could conceivably support a claim
of sex discrimination based on an employer's hiring, pay, discipline, scheduling, travel, promotion or other practices that disadvantage employees who have primary child care responsibilities when the employer refuses to accommodate them." Id. at 100. Section 703 of Title VII
makes it an unlawful employment practice for an employer:
(1) to fail or refuse to hire or to discharge any individual or otherwise to discriminate against any individual with respect to his compensation, terms, conditions, or
privileges of employment, because of such individual's

. . .

sex

. . .;

or

(2) to limit, segregate, or classify his employees or applicants for employment in any
way which would deprive or tend to deprive any individual of employment opportunities or otherwise adversely affect his status as an employee, because of such individual's

. . .

sex.

42 U.S.C. § 2000e (1964).
36. See COALITION OF LABOR UNION WOMEN, BARGAINING FOR CMLD CARE 29 (1985)
[hereinafter COALITION OF LABOR UNION WOMEN] (stating that a woman's solution to child

care is often part-time work, but that disadvantages result, such as decreased earnings, fewer
benefits, as well as rare job security or the right to promotional opportunities).
37. See Quade, Parents at Work: YLD Looks at On-Site Day Care, 14 Barrister 32
(Winter 1987) (explaining how American corporations are suffering a female "brain drain"
because women are leaving their careers because "inhospitable" male executives have failed to

respond to their needs).
38. Fisk, supra note 35, at 91.
39. Women are primarily responsible for the care of children and this role as the "primary child caretaker handicaps women in the labor market." Fisk, supra note 35, at 92.
"Child care responsibilities prevent women from receiving equal education necessary to get
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mother's employment.
In order for equal opportunity for women to be achieved, the
conflict between workforce and parenting demands must be resolved.
Without child care support from employers, "[t]he most sensible op' '4
tion for many women is part-time work, if they can even find it. o
However, a disadvantage of working part-time is that part-time employees receive poorer compensation due to the decrease in work
hours per week, and their benefits, if any, are less than with full-time
work.4" Therefore, part-time employment is only a viable option for
employees who have the economic flexibility to earn a partial income.42 Employer supported child care as a mandatory bargaining
subject is the best solution to the dilemma of women's unequal employment opportunities.
B. Benefits Resulting from Employer Supported Child Care
Although employer supported child care is growing at a steady
and rapid pace, in 1985 only 2,500 out of 6 million U.S. businesses
of all sizes provided their employees with child care assistance. a
Cost is a major factor that may dissuade employers from providing
day care. 44 Full-time child care, outside of family and friends, may
cost parents from $1,500 to $6,000 or more per year.45 The Center
for Public Advocacy Research, Inc., reported that in 1985, the
yearly estimated cost for the care of one child was $4,680 for New
York City and $3,740 for upstate New York.46 Before employers decide to support workers with child care, they often want to determine
that productivity will sufficiently be increased as a result.47 Upon
consideration, most employers recognize the many advantages degood jobs, and thus from seeking many types of jobs." Id.

40. Stark, Juggling Children and Career, 59 WIs. B. BULL. 17, 19 (1986).
41. See COALITION OF LABOR UNION WOMEN, supra note 36; see also infra notes 103104 and accompanying text.
42. FRIED, supra note 1, at 12.
43. See NAT'L COMMISSION ON WORKING WOMEN, CHILD CARE FACT SHEET, WORKING MOTHERS AND CHILDREN (undated) [hereinafter NAT'L COMMISSION ON WORKING

WOMEN] (stating that even though employers' support for child care is a minority, when compared to the mere 110 employers who offered assistance in 1978, the present number is a great
improvement).
44. See FRIED, supra note 1, at 25; see also Hayghe, Employers and Child Care: What
Roles Do They Play? MONTHLY LAB. REV. 38, 40 (Sept. 1988) (stating that the employer has
to be able to make a determination that a day-care center will increase productivity sufficiently
- by, for example, reducing absenteeism, boosting morale, or improving recruitment and retention - to
45.
46.
47.

offset its cost).
See EMPLOYERS AND CHILD CARE, supra note 2, at 6.
Id.
Hayghe, supra note 44, at 40.
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rived from furnishing child care.
According to a 1980 survey conducted by the Women's Bureau
of the United States Department of Labor (hereinafter "Women's
Bureau"), many benefits have resulted from the provision of child
care services.4 8 Those mentioned by the employers surveyed included: greater ability of the company to attract and keep good employees, less employee absenteeism, a lower job turnover rate, improved employee morale, favorable publicity for the employer and
improved community relations. 4 These same benefits have also been
detected in controlled research studies of employer supported child
care. For example, the Women's Bureau stated that one study has
shown that parents with children enrolled in an employer supported
child care center in Minnesota had a lower absenteeism rate than
other parents working at the company who did not utilize the child

care center."
Another research study was performed by Dawson, et al, which
compared companies that provided employer supported day care centers, information and referral services or no child care services at
all. 5 1 The research findings reported that in sixteen out of seventeen
companies with employer supported child care centers, the annual
turnover rate of employees who used the center was substantially
lower when compared to all other company employees. 52 In fact, at
fifty-three percent of the companies, the turnover rate for the employees who used the day care center was zero.5 3 Dawson's study
also revealed that the seventeen companies with child care centers
experienced heightened recruitment results because employees were
more likely to accept employment due to the employer supported
child care. 4 Furthermore, employees at companies with child care
centers reported a more positive effect on their job performance than
at companies that only provided child care information and referral
services. 5 Given the advantages experienced by employers when
48. WOMEN'S BUREAU, OFFICE OF THE SECRETARY. U.S. DEP'T OF LABOR, CHILD CARE
CENTERS SPONSORED BY EMPLOYERS AND LABOR UNIONS IN THE UNITED STATES 2-8 (1980).
49. See id.; see also Nussbaum, supra note 23, at 468 (demonstrating that in a 1984
survey conducted for the American Management Association, more than three-fourths of employers reported that an employer's costs in providing child care programs are far outweighed
by the benefits received).

50.
51.
52.
53.
54.
55.

EMPLOYERS AND CHILD CARE,

supra note 2, at 9.

Id.
Id.
Id.
Id.
Id.
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child care is provided and tighter labor supplies, 56 it is likely that
more employers will offer child care benefits to help meet the demand of their employees.
C. Types of Employer Supported Child Care
At present, an estimated 3,300 employers nationwide provide
some form of child care assistance to their employees.57 These employers participate in a broad range of program options, including
direct services and financial assistance. 8 Direct services include onsite centers, where employers operate or provide care at or near the
workplace.59 These child care centers are advantageous to employees
because reliable child care is available to them near work and the
hours of the center accommodate the employees' work schedules.60
Because the children are near their parents, and are therefore easily
accessible, parents feel more at ease because they can visit their children and respond quickly should any emergency arise.61 One disadvantage of child care centers is that one center may only serve a
portion of the parents if employees of the company are located at
different sites which are a distance from the center.62 Another disadvantage is that in small companies, there may only be a small number of workers interested in child care services. 3 As a result, the
employer may feel that establishing a child care center is not practical without a greater showing of interested employees.6
Child care centers are organized and funded in a variety of
ways. For instance, a child care center that is organized as part of
the sponsoring organization is known as an in-house program.6 5 The
56. Jacobs, supra note 30, at 22.
57.

11, EMPLOYER SUPInformation Guide #11 (undated)

See CHILD CARE ACTION CAMPAIGN, INFORMATION GUIDE No.

PORTED CHILD CARE; CURRENT OPTIONS AND TRENDS,

[hereinafter TRENDS]. The Child Care Action Campaign is a coalition of leaders from a wide
range of American organizations, whose goal is to set in place a national system of quality,
affordable child care, using all existing resources, both public and private. Child Care Action
Campaign, 99 Hudson Street, New York, NY 10013.
58. Id.

59. On-site child care is advantageous because it is quite convenient for working parents
to bring their children to the program and also visit them during the day. FRIED, supra note 1,
at 19. Furthermore, because child care workers can be members of the same union as other
workers, they have the same range of salary and benefits, which may offset a high staff turnover rate. Id.

60.

EMPLOYERS AND CHLD CARE,

61.
62.
63.
64.
65.

Id.
Id.
Id.
Id.
Id.

supra note 2, at 14.
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employer retains control over the quality and functioning of the
center because the center is part of the company. However, the em-

ployer is also liable for the child care center and responsible for its
operation."" In addition to in-house programs, there are also parent-

run centers. These child care centers are located at or near the workplace and are run by a parent organization rather than the com-

pany. 67 Some advantages of parent-run centers are the company's
ability to avoid program management problems and the reduction of
company liability.68 A company can also contract the services of a

child care management business or a child care chain of centers to
operate the center for its workers.6 9 Child care professionals are
hired to develop and operate the program using their management
skills, thereby allowing the companies to avoid daily management
problems.7 0 Because the child care workers are professionals, compathem as employees on the company's wage
nies can avoid including
71
schedule.
and benefit
Another form of direct child care services is a consortium
center, in which several employers join together to form a not-forprofit corporation, which funds a day care center conveniently located to the companies contributing to the consortium.72 Consortium
66. For example, in 1986, Dominion Bankshares Corp. in Roanoke, Virginia, opened a
center as part of the Division of Human Resources, and the center was filled to its licensed
capacity of 70 in 6 months. "The Dominion center serves children 6 weeks to 5 years of age at
low rates and is open to a work force that is 70 percent female and includes 950 employees at
the main office and an additional 450 in the [Roanoke] valley area." Id.
67. Id. at 15.
68. For example, according to the Department of Labor, Merck Pharmaceuticals, located in Rahway, New Jersey, provided a parent-run, not-for-profit center with startup funding and operating subsidies for three years. EMPLOYERS AND CHMLD CARE, supra note 2, at 15.
The parent-run center serves 65 children, where 90 %of the children have parents working at
Merck. Id. In 1986, federal agencies provided space to parents in order to develop a not-forprofit child care center in North Carolina to serve employees in the Environmental Protection
Agency and the National Institute of Environmental Health Services. Id. These parent-run
programs in federal agencies were made possible by an amendment to Public Law 99-190
which was passed in December 1985. Id. This amendment "permits [flederal agencies to provide rent-free space and utilities to provide child care services if space is available, if at least
50 percent of the children have a parent employed by the Federal Government and if priority
enrollment is given to [flederal employees." Id. A board of directors established by the parentemployees pay for all expenses except for the rent-free space and utilities provided by the
agency. Id.
69. See EMPLOYERS AND CHILD CARE, supra note 2, at 15.
70. For example, Resources for Child Care Management was hired by Campbell Soup
in Camden, New Jersey to run its child care center for 120 children. Id.
71. Id.
72. See TRENDS, supra note 57. For example, the Garment and Industry Day Care
Center is a consortium model established in New York City's Chinatown. FRIED, supra note 1,
at 22. The center opened in 1983 and currently provides care for 80 children from ages two to
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centers are often established because many employers do not have
enough employees who want a child care center, and as a result,
there are not enough children to fill the center each day.73 Therefore,
companies prefer to join with other companies and form a consortium, which has lower costs and fewer management problems than a
company center.74 However, consortium centers generate less publicity to the company than on-site child care centers. An on-site child
care center is highly valuable to the company's public image because
it conveys a message that this particular company has pioneered in
75
sponsoring child care services.
Direct services also include family day care networks, which are
formed when employers contract with local agencies to recruit, train
and assist people to become licensed child care providers in their own
homes.7 6 The family day care providers receive training and support
services such as newsletters, monthly workshops and access to a toy
lending library.7 7 A family day care network can be formed more
quickly than a child care center and the startup costs are less. 78
However, one disadvantage for the company is that it does not have
much control over the child care provided in the homes, thus increasing the company's degree of liability.79
Some companies provide for school-age child care, which includes caring for children before and after school and during school
vacations while their parents are at work.80 A lack of transportation
between the school and the company center may make school-age
five. Id. This center is jointly funded by the City and by a consortium which includes the
International Ladies Garment Workers Union (ILGWU), as well as the Greater Blouse, Skirt
and Undergarment Association, which represents 650 employers in the garment industry. Id.
Nearly half of the operating costs are paid by the City, while employers pay for an additional
40%. SERVICE EMPLOYEES INTERNATIONAL UNION PUBLIC POLICY DEP'T, SUMMARY OF
UNION CHLD CARE AcTImvEs (1988). Parents are charged on a sliding scale based upon
their income, with many paying no more than $10 per child each week. Id.
73. See EMPLOYERS AND CHILD CARE, supra note 2, at 16.
74. Id. In order to form a consortium center, a "catalyst" employer or agency initiates
discussion with other companies to interest them in developing a program. Id. For example, in
December 1985, Rich's Department Store in Georgia contacted four other companies interested in a consortium center, and they developed the Atlanta Downtown Child Development
Center. Id. "Each of the five companies shared equally in the space renovation and startup
costs and is alloted 20 slots in the center." Id.
75. Id.
76. See TRENDS, supra note 57; FRIED, supra note 1, at 22.
77. See EMPLOYERS AND CHILD CARE, supra note 2, at 19.
78. Id.
79. Id.
80. Id. at 18. Partnerships between employers and schools have resulted in school-age
child care at the schools. Id. "Projects by the Houston Committee Private Sector Initiative and
donations by the Irvine Company in California have sparked school-age programs." Id.
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care problematic.8 ' In most communities, however, the school is located close enough to the center so that the school bus can transport
the children. 82 Direct services also include summer day camps, which
are company-sponsored summer recreational and educational pro83
grams for school-age children during their summer vacations. Finally, emergency services such as sick child infirmaries, family day
care homes and health workers who go to the child's home may be
provided for by employers.8 4
In addition to direct services, employers also provide financial
assistance to help parents pay for their child care expenses. Financial
assistance enables a parent to choose a more expensive form of child
care which provides reliability and a higher quality of care. Employers may furnish their staff with subsidies or vouchers which they can
85
redeem at a center or at the child care provider of their choice.
Employers may provide a flat amount or subsidize a percentage of
the child care expenses for all of the employees or only for the lower
81. Id.
82. Id.
83. Id.
84. See TRENDS, supra note 57. The trend to begin emergency day care for employees'
children was initiated in October 1986, by Wilmer, Cutler & Pickering, a law firm in Washington D.C.. Blodgett, Legal Child Care,A.B.A. J., June 1, 1987, at 23. The center was set up
in order to provide care for children, so parents would not have to miss work if their normal
day care plans fell through. Frankel, When Law Firms Become Backup Babysitters,THE AM.
LAWv CAREER GUIDE (Fall 1989). The success of this program is indicated in the number of
billable attorney hours, 1500 in its first year, which is directly attributable to the center. Id.
The center has also resulted in reduced absenteeism and increased productivity. See Blodgett
at 23. Recently, seven large companies including Home Box Office, Colgate-Palmolive, Consolidated Edison, National Westminster Bank, the Time Inc. Magazine Company, as well as the
accounting firm, Ernst & Young and New York City's largest law firm, Skadden, Arps, Slate,
Meagher & Flom, began providing emergency assistance to more than 13,000 employees.
Lawson, 7 Employers Join to Provide Child Care at Home in a Crisis,N.Y. Times, Sept. 7,
1989, at Al, col. 1. According to an advocate of the program, a child care backup system for
parents is required because today's communities no longer consist of extended families or comfortable familiarity with neighbors. Id. at C12, col. 1.
85. See FRIED, supra note 1, at 13; see also NAT'L COMMISSION ON WORKING WOMEN,
supra note 43. There are also government subsidies, but since they are limited, the responsibility to support employees' child care needs falls on the employer. FRIED, supra note 1, at 13.
For instance, the Dependent Care Tax Credit is the largest source of federal financial assistance for child care. See NAT'L COMMISSION ON WORKING WOMEN, supra note 43; see also
FRIED, supra note 1, at 43. Each year, it allows employees to claim expenses totaling up to
$2400 for one child and $4800 for two or more children. CILD CARE ACTION CAMPAIGN,
accordCHILD CARE TAX BREAK (undated). The deduction is based on a percent of that claim
Id.
due.
taxes
of
amount
the
from
deducted
is
credit
The
Id.
income.
of
ing to the amount
However, an employee may not claim child care expenses exceeding his or her income, or in
the case of married couples, exceeding the income of the lower earning spouse. NAT'L COMMISSION ON WORKING WOMEN, supra note 43.
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income employees.8 6 Employers may directly pay the provider of
child care or reimburse the parents for the child care expenses.87
Child care subsidies can be offered by employers as an option within
a flexible benefits plan, also known as a cafeteria-style benefits
plan.8 ' A flexible benefits plan permits each employee to choose benefits from two or more alternatives.8 9 Employees are allowed to
choose an employer-subsidized form of child care that is best suited
to meet family needs."0 Employers may be hesitant to offer child
care services as 4 fixed benefit because only a small number of employees need the services each year. 91 Therefore, with a cafeteria
plan, employers can add child care services to a flexible benefits
package without being concerned with problems of equity caused by
the small proportion of employees with child care needs.92
Employers' financial assistance has also been in the form of discount programs or reimbursement accounts for employees at selected
child care programs." Child care centers may have openings, and
therefore, in order to promote their services, the centers offer a discount arrangement to a large group of parents in the company.94
Some discount arrangements are made with a child care chain,
which enables employees to use the discount at any chain center in a
given area. 5 One problem with discount arrangements is that they
provide financial assistance only to those employees who use the des86. See EMPLOYERS AND CHILD CARE, supra note 2, at 24. For example, Polaroid Corporation in Boston has provided child care subsidies for its lower income employees. Id. at 25.
These subsidies are calculated on a sliding scale basis according to the family's income. Id.
The 4C's Child Care Assurance Plan in Orlando, Florida provides a system in which employers can give the employees a 25 to 50% subsidy for child care expenses. Id. "The Assurance
Plan provides counseling and referral for the employees, monitors the child care vendors, provides support services for the child care vendors and handles the payment of the subsidy which
goes directly to the vendor." Id.
87. Id. at 24.
88. Id. at 25. "Hewitt and Associates in Minneapolis estimates that around 20 percent
of major employers have flexible benefits plans, and 80 percent of those flexible benefits plans
include a flexible spending account, either employer-funded or employee-funded, that can be
used for child care expenses." Id.
89. Id.
90. See TRENDS, supra note 57.

91. See EMPLOYERS

AND CHILD CARE,

supra note 2, at 25.

92. Id.
93. See FRIED, supra note 1, at 14 (stating that employers may purchase slots in a
community-based child care program and then offer these slots to their workers at a graduated
discount based on the employees' income).
94. See EMPLOYERS AND CMLD CARE, supra note 2, at 24.
95. For example, "Kinder-Care, the largest national child care chain, offers a 10 percent
discount to company employees if the employer subsidizes 10 percent of the child care costs
and if a minimum of 6 children will be using the services." Id. Forty-five companies have
negotiated discount arrangements with Kinder-Care. Id.
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ignated child care centers. 98 Employers can also support their employees' child care needs by instituting various flexible personnel policies.97 These family-oriented work policies give parents flexibility in
their work schedules, thereby allowing them to deal with family concerns. Parents who have the ability to provide their children with
support experience "less stress on the job, better productivity and a
more positive attitude toward work than parents with inflexible work
schedules." 98 Family-oriented work policies include flexitime which
allows employees to choose arrival and departure times that coincide
99
with their children's child care services or local school schedules.
All employees work during a core period and they work the requisite
0
number of hours each day.10
Flexible personnel policies also include part-time work schedules.10 ' Employers who allow their employees to work part-time receive positive results. According to the Department of Labor, in a
survey of 481 organizations with part-time workers, "62 percent of
the companies reported higher productivity of the part-time workers
over full-time workers and only 5 percent reported decreased productivity."'10 2 However, part-time employment forces employees to make
many sacrifices. For instance, part-time jobs are lower paying than
full-time jobs, few if any benefits are provided, and no promotions or
One possible solution to the disadvanadvancements are offered.'
tages of part-time employment is for employers to "establish parttime positions with pro-rated benefits and a ladder for advance05
ment.' 0 4 Job sharing is another type of flexible personnel policy.
96. Id.
97. See TRENDS, supra note 57; NAT'L COMMISSION ON WORKING

WOMEN,

supra note

43.
98.

See EMPLOYERS AND CHILD CARE, supra note 2, at 26.

99. An estimated 13% of organizations with 50 or more employees have flexitime. Id.
at 28. According to the Women's Bureau of the Department of Labor, case studies and surveys
of over 70 companies indicate that flexitime results in:
slight increases in productivity and significant reductions in overtime and recruiting
costs. Absenteeism is reduced and tardiness is virtually eliminated in cases where
employees are allowed flexibility on a daily basis. An improvement in employee morale was noted by 97 percent of the companies in one survey, and employees noted
that flexitime allowed reductions in commuting time.

Id.

100. Id.
101. The Women's Bureau has reported that in 1985, "27 percent of women were employed part time and 10 percent of men were part time workers." Id.
102. Id.
103. Id.
104. Id.
105. "Rolscreen Company in Pella, Iowa, offered job sharing to its 2,000 employees, and
50 pairs of assembly line workers chose to job share. Overall absenteeism of the pairs fell from
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Job sharing includes two people who share the work responsibility of
one full time job."',One advantage of job sharing is that employers
can retain valued employees after childbirth and employees can continue their careers at a reduced work schedule. 107 Job sharers have
more flexible work schedules and they face fewer interruptions at
work because one employee can cover for the other employee's child
care emergencies. 0 8 Another form of flexible personnel policies is
called "flexplace work", which occurs when employers allow their
employees to work in their homes.' 0 9 Parents are able to work at
home and simultaneously carry out their parental responsibilities. 1 0
According to the Department of Labor, "[a]n estimated 15,000 people work in their homes presently, but the Office of Technology Assessment reported that 15 million computer jobs could be relocated
to homes.""' However, union leaders are concerned that homeworkers will be exploited by the employer. Wisconsin Physicians Services
in Madison hire one hundred homeworkers who work less than
twenty hours per week at wages well below the full-time union wages
at the company." 2 Other family-oriented work policies include family leave, parental sick leave and extended maternity and paternity
benefits.""
Employers have begun to realize that their employees' child
care needs must be supported in order to achieve greater productivity at the workplace. As a result, many programs have been created
to enable parents to balance their work and child care responsibilities." 4 However, it is important to be aware that the progress made
thus far has often resulted from union initiative." 5 Successful efforts
have already been made in which union initiated child care programs
5.8 percent to 1.2 percent when they moved to job sharing." Id. at 29.
106. Id.
107. Id.
108. Id.

109.

Id.

110. Id.
111. Id.
112. Id.

113. See

TRENDS,

supra note 57; NAT'L

COMMISSION ON WORKING WOMEN,

supra note

43.
114. See supra notes 66-89 and accompanying text.

115. See Nussbaum, supra note 23, at 468 (stating that many child care policies are
coming at the unions' initiative); see also SERVICE EMPLOYEES INTERNATIONAL UNION, supra
note 72 (demonstrating union child care activities in over 20 states). For example, in Colorado,
the United Food and Commercial Workers Union set up a unique union-run child care center
which is open from 6:00 a.m. to 11:00 p.m., including Saturdays, because the union members'
work schedules require extended day care services. Id. The center functions as a not-for-profit
operation and the child care fees are kept as low as possible. Id.
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and benefits have been accomplished through the collective bargain-

ing process. 16 With employer supported day care as a mandatory
bargaining subject, further 7accomplishments can be achieved by unions and employers, alike.11
III.

MANDATORY EMPLOYER SUPPORTED CHILD CAM

A.

HistoricalBackground

Since employer supported child care is such an essential need in

our society, it should be construed as a mandatory subject for collec-

18
tive bargaining, pursuant to the NLRA. The Taft-Hartley Act of

19471 19 amended the NLRA to obligate unions, as well as management, to "bargain collectively" in regard to "wages, hours and other

2 0 Failure to bargain on each
terms and conditions of employment."'

within the statutory phrase constitutes an unfair
subject embraced
2'
labor practice.'
subAlthough Congress amended the Act in 1947, it did not
22 Consubjects.
bargaining
stantively define the characterization of
116. For example, the United Food and Commercial Workers Union and Campbell
Soup Company in New Jersey established an on-site day care center for children from 18
months to 6 years old. SERVICE EMPLOYEES INTERNATIONAL UNION, supra note 72. In Massachusetts, the Service Employees International Union, in 1981, established an infant/toddler
child care center at the' Boston City Hospital which serves union members who work at the
hospital. FRIED, supra note 1, at 33.
117. For instance, once a subject is considered to be a mandatory subject of collective
bargaining, then "within that area neither party is legally obligated to yield." Fibreboard Paper Products Corp. v. NLRB, 379 U.S. 203, 210 (1964).
118. The bargaining obligation is first articulated in Title I, Section I of the NLRA:
It is declared to be the policy of the United States to eliminate the causes of certain
substantial obstructions to the free flow of commerce and to mitigate and eliminate
these obstructions when they have occurred by encouragingthe practice and procedure of collective bargainingand by protecting the exercise by workers of full freedom of association, self-organization, and designation of representatives of their own
choosing, for the purpose of negotiating the terms and conditions of their employment or other mutual aid or protection.
29 U.S.C. § 151 (1947) (emphasis added).
119. The Taft-Hartley Act is also known as the Labor Management Relations Act
(LMRA) which amended the Wagner Act, the original enactment of the NLRA.
120. NLRA § 8(d), 29 U.S.C. § 158(d) (1947).
121. Section 8 of the NLRA makes it an unfair labor practice for either side to refuse to
bargain with the other. Section 8(a)(5) of the Act states that "lilt shall be an unfair labor
practice for an employer - to refuse to bargain collectively with the representatives of his
employees, subject to the provisions of section 159(a) of this title." NLRA § 8(a)(5), 29
U.S.C. § 158 (a)(5) (1947). Conversely, section 8(b)(3) states that "[i]t shall be an unfair
labor practice for a labor organization or its agents - to refuse to bargain collectively with an
employer, provided it is the representative of his employees subject to the provisions of section
159(a) of this title." NLRA § 8(b)(3), 29 U.S.C. § 158 (b)(3) (1947).
122. In fact, due to the congressional "absence of definitional or restrictive statutory
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gress intentionally left the words "wages, hours and other terms and

conditions of employment" without further definition in order to give
to the Board the power to further define the subjects in light of
changing circumstances. 23 In fact, Congress rejected a House bill to
have a narrow list of bargaining subjects, 24 and instead adopted the
more general language which now appears in section 8(d). 125 Since
Congress did not find it necessary to take from the Board and the
courts the power to decide what were mandatory bargaining subjects, the Board and courts continue to interpret the broad language
of the Act in order to determine the proper scope and subject matter
of collective bargaining. 26
It is evident from the legislative history of the Act, that the
general phrase of section 8(d) was clearly meant to maintain future
interpretation by the NLRB. For instance, a House report has declared that:
[t]he appropriate scope of collective bargaining cannot be determined by a formula; it will inevitably depend upon the traditions of
an industry, the social and political climate at any given time, the
needs of employers and employees, and many related factors. What
are proper subject matters for collective bargaining should be left
in the first instance to employers and trade unions, and in the second place, to any administrative agency skilled in the field and
competent to devote the necessary time to a study of industrial
practices and traditions in each industry or area of the country,
subject to review by the courts. It cannot and should not be
straitjacketed by legislative enactment. 127
language, the Board, very early, assumed the role of determining what were and were not
mandatory bargaining sujects." THE DEVELOPING LABOR LAW 757, 758 (C. Morris 2d ed.
1983).
123. See infra notes 132-34 and accompanying text.
124. In enacting the Taft-Hartley Act of 1947 to amend the NLRA, Congress rejected
the original House bill which would have limited bargaining subjects to:
(i) wage rates, hours of employment, and work requirements; (ii) procedures and
practices relating to discharge, suspension, lay-off, recall, seniority, and discipline,
or to promotion, demotion, transfer and assignment within the bargaining unit; (iii)
conditions, procedures, and practices governing safety, sanitation, and protection of
health at the place of employment; (iv) vacations and leaves of absence; and (v)
administrative and procedural provisions relating to the foregoing subjects.
H.R. 3020, 80th Cong., 1st Sess., 93 CONG. REc. 3548 (1947).
125. "The original House bill had contained a specific listing of the issues subject to
mandatory bargaining . . . but this attempt to 'strait-jacke[t]' and to 'limit narrowly the subject matters appropriate for collective bargaining' . . . was rejected in conference in favor of
the more general language adopted by the Senate and now appearing in § 8(d)." FordMotor
Co., 441 U.S. at 495-96.
126. See infra note 161.
127. H.R. No. 245, 80th Cong., 1st Sess., 71 (1947).
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This report displays Congress' intent that collective bargaining
should adapt to varied circumstances, including the "social climate"
of an industry. 128 The demand for child care is such an imperative
most
concern in the "social climate" of the current labor force, as
partheir
where
children of the 1990's will be reared in households
129
the
with
ents work outside the home. Therefore, in accordance
legislative history of the NLRA, collective bargaining should adapt
to employers' and unions'
to accommodate this social change. Due
30
response to the demand for child care in today's "social climate",
to
it would be consistent with the congressional intent of the Act
colclassify employer supported day care as a mandatory subject of
to
lective bargaining. However, in order for this to occur, the proviso
a
as
care
child
prohibits
the amendment of the LMRA, which
3'
mandatory bargaining subject, must be omitted.'
B. The Classificationof BargainingSubjects: The MandatoryPermissive Dichotomy
The language of section 8(d) of the NLRA merely directs parto "wages, hours and other
ties to confer in good faith with respect
3 2 The law relating to the desterms and conditions of employment.'
from
ignation of bargaining subjects has not received much direction
33
history.'
the simple language of the NLRA or from its legislative
and
Therefore, a series of Supreme Court decisions reflect the scope
34 It was
analysis.
bargaining
evolutionary nature of the mandatory
not until 1958, when the distinction between mandatory and permiscase, NLRB v.
sive subjects was first set forth in the landmark
35
Wooster Division of Borg-Warner Corporation.
In Borg-Warner, the Supreme Court affirmed the Board's finding that an employer commits an unfair labor practice by insisting
upon inclusion in a contract of clauses not dealing with "wages,
and thus not
hours and other terms and conditions of employment",
1
within the mandatory obligation of section 8(d). 3' In other words,
128. Id.
129. See EMPLOYERS AND CHILD CARE, supra note 2, at 1.
130. See supra notes 59-93 and accompanying text.
131. See 29 U.S.C. § 186(c)(7) (1969).
132. NLRA § 8(d), 29 U.S.C. § 158(d) (1947).
133. See supra notes 122-27 and accompanying text.
134. See infra notes 135-55 and accompanying text.
135. 356 U.S. 342 (1958).
any contract on (1) a
136. In Borg-Warner, the employer conditioned acceptance of
"recognition clause" that granted recognition solely to the local union, even though the interthe Board, and (2) a "ballot
national union was the certified bargaining representative of
non-union employees in the
and
union
both
of
vote
ballot
secret
a
for
clause" which provided
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the Supreme Court accepted the Board's proposal that bargaining

subjects which are mandatory allow the proposing party to insist on
their inclusion in the proposed agreement, and that the other party
must discuss them.3 7 However, this duty is limited to the subjects in
section 8(d) and "within that area neither party is legally obligated
to yield."'38 If the subjects are permissive, then the proposing party
must withdraw them from further consideration if the other party

does not voluntarily agree to their acceptance.

39

The holding in

Borg-Warner stands for the general rule that despite a party's good
faith effort to bargain, an unfair labor practice exists when a party
insists to impasse upon the inclusion of a permissive bargaining subject (i.e. a subject that is not encompassed within the statutory
phrase of section 8(d) of the NLRA). 4 0
The Supreme Court in Allied Chemical & Alkali Workers Local Union No. 1 v. Pittsburgh Plate Glass Company further refined

the definition of mandatory bargaining subjects to include subjects

that "vitally affect" employees.' 4 ' The Court held that benefits for

already retired employees were not a mandatory bargaining subject. 42 Therefore, the employer did not violate section 8(a)(5) of the
Act by modifying, during the term of the contract, the health insurunit, in reference to the employer's last bargaining unit before the union could
strike. BorgWarner, 356 U.S. at 343-44. The Supreme Court held that the "ballot"
and "recognition"
clauses were not mandatory bargaining subjects. Id. at 349-50. The Court
agreed with the
Board's holding that the employer's insistence on the inclusion of these nonmandatory
bargain.
ing subjects was, in effect, a refusal to bargain over the mandatory bargaining
subjects, stating
that:
[t]he company's good faith has met the requirements of the statute as to the
subjects of mandatory bargaining. But that good faith does not license the employer
to
refuse to enter into agreements on the ground that they do not include some
proposal which is not a mandatory subject of bargaining. We agree with the Board
that
such conduct is, in substance, a refusal to bargain about the subjects that are
within
the scope of mandatory bargaining. This does not mean that bargaining is
to be
confined to the statutory subjects. Each of the two controversial clauses is lawful
in
itself. Each would be enforceable if agreed to by the unions. But it does not
follow
that, because the company may propose these clauses, it can lawfully insist
upon
them as a condition to any agreement.
Id. at 349.
137. Wooster Division of Borg-Warner Corp., 36 L.R.R.M. 1439, 1440 (1955).
138. Borg-Warner, 356 U.S. at 349.
139. Borg-Warner, 36 L.R.R.M. at 1440. There are also illegal subjects where
neither
party is legally obligated to compromise its position with respect to them. See
A. Cox. D. BoK
& R. GORMAN, LABOR LAW 443 (1986) (explaining that all of the Justices
in Borg-Warner
"endorsed the proposition that it is an unfair labor practice to insist upon
the inclusion in the
contract of an illegal provision or to use economic force in support of such
a demand.").
140. Borg-Warner, 356 U.S. at 349.
141. 404 U.S. 157 (1971).
142. Pittsburgh Plate Glass, 404 U.S. at 172.
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ance plan provided for retirees without first bargaining with the
not
union.143 The Court noted that section 8(d) of the Act "does
144 Howimmutably fix a list of subjects for mandatory bargaining."
ever, "it does establish a limitation against which proposed topics
must be measured. In general terms, the limitation includes only issues that settle an aspect of the relationship between the employer
and the employees. 1 45 Although the Court accepted the Board's "vitally affects" test, it disregarded the Board's conclusion that the test
46 The Court conwas met regarding retired employees' benefits.
cluded that retirees could not appropriately be included in the unit
with active employees because "they plainly do not share a commuthe active employees] broad enough to justify
nity of interests [with
147
inclusion."
[such]
The Supreme Court's decision in Ford Motor Company v.
NLRB limited the "vitally affects" test of Pittsburgh Plate Glass to
48
apply only to individuals or conditions outside the bargaining unit.1
The Court held that in-plant cafeteria and vending machine food
and beverage prices are mandatory subjects of collective bargaining.149 The employer argued that food prices and services were too
trivial to be considered a mandatory bargaining subject because the
topic does not "vitally affect" the terms and conditions of employment. 50 The Court disposed of this argument because the "vitally
affects" test applies to issues involving individuals or conditions
matters involvoutside the bargaining unit and has no application to
5 ' Therefore, the
employees.'
unit
ing an employer and bargaining
143. Pittsburgh Plate Glass, 404 U.S. at 180. "The benefits that active workers may
reap by including retired employees under the same health insurance contract are speculative
and insubstantial at best." Id.
144. PittsburghPlate Glass, 404 U.S. at 178.
145. Id.
146. The Court stated that:
[w]e agree with the Board that the principle of Oliver and Fibreboardis relevant
here; in each case the question is not whether the third-party concern is antagonistic
to or compatible with the interests of bargaining-unit employees, but whether it
vitally affects the 'terms and conditions' of their employment. But we disagree with
the Board's assessment of the significance of a change in retirees' benefits to the
'terms and conditions of employment' of active employees.
Pittsburgh Plate Glass, 404 U.S. at 179 (citing Teamsters v. Oliver, 358 U.S. 283 (1959) and
Fibreboard Paper Prods. Corp. v. NLRB, 379 U.S. 293 (1964)).
147. PittsburghPlate Glass, 404 U.S. at 173.
148. Ford Motor Co., 441 U.S. at 501.
149. Id.
150. Id. at 500-01.
151. "[T]he matter of in-plant food prices and services is an aspect of the relationship
between Ford and its own employees. No third-party interest is directly implicated, and the
standard of Pittsburgh Plate Glass has no application." Ford Motor Co., 441 U.S. at 501.
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fact that the matter may not have vitally affected the terms and conditions of employment was irrelevant because the matter involved an
aspect of the employer-employee relationship.152
The Court's decision in Ford Motor Company is noteworthy for
its declaration that the Board has primary responsibility for classifying which topics shall be deemed mandatory bargaining subjects.
The Court traced the history of the Wagner and Taft-Hartley Acts
and concluded that "Congress made a conscious decision to continue
its delegation to the Board of the primary responsibility of marking
out the scope of the statutory language and of the statutory duty to
bargain. ' 153 The Board's decisions in the area of collective bargaining "if reasonably defensible . . . should not be rejected merely because the courts might prefer another view of the statute." 15" Therefore, the employer's triviality argument was rejected by the Court by
giving deference to the Board's determination that subjects concerning food prices and services are not too trivial for the collective bargaining process. 155
C. The NLRB's Interpretationof "Terms and Conditions of
Employment'"
Prior to the Taft-Hartley Act, it was an unfair labor practice
for an employer to refuse to bargain "in respect of rates of pay,
wages, hours of employment, or other conditions of employment."15 6
In the Taft-Hartley Act, Congress added section 8(d) which obligated an employer and union to confer in good faith with respect to
"wages, hours of employment and other terms and conditions
of employment."1 57 In other words, the amendment included "terms" of
employment as part of the definition of mandatory bargaining
subjects.
The Board has interpreted this addition to have a broader
meaning than "working conditions".158 According to the Board, this
statutory phrase refers to "the terms or conditions under which employment status is afforded or withdrawn", rather than "the physical
152. Ford Motor Co., 441 U.S. at 501.
153.

Id. at 496.

154. Id. at 497.
155. Id. at 501.
156. THE DEVELOPING LABOR LAw, supra note 122, at 758.
157.
158.

NLRA § 8(d), 29 U.S.C. § 158(d) (1947) (emphasis added).
See Inland Steel Co., 21 L.R.R.M. 1310 (1948). The NLRB in Inland Steel de-

fined "'conditions of employment' as meaning those terms under which employment is granted

or taken away." Note, The Duty to Bargain:BargainableIssues, 50 Nw. U.L. REv. 279, 281
(1955).
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conditions under which employees are compelled to work.

' 159 Hence,

the NLRB has carried out Congress' intent by broadly interpreting

the Act from the outset.

The Supreme Court's decision in Borg-Warner divided legal

bargaining topics into two categories, and made the Board's interpretation of section 8(d) of the Act critical to the development of collective bargaining.16 0 Subsequent to the Borg-Warner decision, various
cases commit the Board to defining which bargaining subjects are
mandatory.

61

Yet, despite the Board's latitude in interpreting sec-

tion 8(d) of the Act, there are limitations on the subjects that can be

encompassed within the statutory phrase, "other terms and condi-

tions of employment."162 In order to be considered a mandatory bargaining subject, the proposal must have a direct effect on the employment relationship,16 3 and a material and significant impact on
6
It does not include
the "terms and conditions of employment".
6 5 and
every issue that might be of interest to unions or employers,

therefore,
sufficient.

a "remote,

1 66

indirect

or incidental

impact is not

159. Inland Steel Co., 21 L.R.R.M. at 1311.
160. See supra notes 136-40 and accompanying text.
161. For instance, in 1947, NLRB Chairman Paul Herzog suggested to the Senate
Committee that the Board should exclusively define the subjects of collective bargaining. See
THE DEVELOPING LABOR LAW, supra note 122, at 759. Chairman Herzog's suggestion has
been adopted, as displayed in Justice Stewart's concurrence in the 1964 Fibreboarddecision.
Id. at 760. Justice Stewart, joined by Justices Douglas and Harlan, concluded that:
[t]here was a time when one might have taken the view that the National Labor
Relations Act gave the Board and the courts no power to determine the subjects
about which the parties must bargain.. . . But too much law has been built upon a
contrary assumption for this view any longer to prevail, and I question neither the
power of the Court to decide this issue nor the propriety of its doing so.
FibreboardPaper Prods. Corp., 379 U.S. at 219 n.2 (Stewart, J., concurring). The Court also
recognized in Amalgamated Meat Cutters v. Jewel Tea, that the "classification of bargaining
subjects as 'terms or conditions of employment' is a matter concerning which the Board has
special expertise." 381 U.S. 676, 685-86 (1965). Since determining what is or is not a
mandatory bargaining subject lies "at the heart of the Board's function", its judgment is entitled to considerable deference. FordMotor Co., 441 U.S. at 495.
162. NLRA § 8(d), 29 U.S.C. § 158(d) (1947).
163. For example, because "the purpose of § 8(d) is to describe a limited area subject to
the duty of collective bargaining, those management decisions which are fundamental to the
basic direction of a corporate enterprise or which impinge only indirectly upon employment
security should be excluded from that area." FibreboardPaper Products Corp., 379 U.S. at
223 (Stewart, J., concurring).
164. Seattle First Nat'l Bank v. NLRB, 444 F.2d 30, 33 (9th Cir. 1971) (citing American Smelting & Refining Co. v. NLRB, 406 F.2d 552, 554 (9th Cir.), cert. denied, 395 U.S.
935 (1969)).
165. See FibreboardPaper Products Corp., 379 U.S. at 220 (Stewart, J., concurring).
166. Seattle First Nat'l Bank, 444 F.2d at 33. See NLRB v. The Salvation Army of
Mass. Dorchester Day Care Center, 763 F.2d 1 (lst Cir. 1985). In Salvation Army, the Court
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D. Employer Supported Child Care as a Mandatory Bargaining
Subject
Employer supported child care should be construed as a
mandatory bargaining subject because the significant demand for
day care in the worforce is clearly a "term and condition of employment", within the meaning of section 8(d) of the NLRA. Bargaining proposals coming within the meaning of "other terms and
conditions of employment" fall within various areas, one of which is
employment security.1 7 Employment security deals with matters
that affect "hire, tenure and discharge."'8 8 Employer supported child
care has a direct impact on employment security because it deals
with potential employment, as well as the employees' continuance in
their jobs.
First of all, more women would be eligible for hire, provided
that employer supported child care exists. 69 Studies indicate that
many non-working mothers would be willing to work if affordable
child care were available. 7 0° This -potential to the labor force is significant, especially in light of labor shortages that are already beginning to appear.171 "The labor force is now growing at slightly more
than 1 percent a year, compared to double that rate during the
1970's and early 1980's."172 Since employers offer child care benefits
to induce more women to enter the workforce, it is clear that employer supported day care is directly related to hire.
Furthermore, employer supported child care has a direct impact
on continued employment, as portrayed in the different levels of tenure based on sex.'73 Generally, men have more tenure than women
of Appeals affirmed the Board's finding that an ecclesiastical or religious mission clause was
not a mandatory subject of collective bargaining because the clause bore a remote, incidental
relationship to the terms and conditions of employment, rather than a direct, significant relationship. Id. at 7.
167. 15 K-IEEL, LABOR LAW 20.02 (1989).
168.

Id.

169. See supra notes 32-34 and accompanying text,
170. According to the Women's Bureatiof the U.S. Department of Labor, LAR/Decision Research conducted a survey of 600 adults in U.S. households with income over $25,000.
EMPLOYERS AND CHILD CARE, supra note 2, at 9. Seventy-three percent of the adults
surveyed
felt that child care services made available for'employees were enhancements to Worklife. Id.
When respondents with children under six were'asked if they would consider changing jobs or
returning to work if child care benefits ,were offered,'45% said they would change jobs or
return to work if flexible hours were offiered, 39%' it child care subsidies were provided, and
28% if the company had child care referral services. Id.
171. See Jacobs, supra note 30, at 22.
172. Id.

173. See Carey, Occupational Tenure in 1987: Many Workers Have Remained in Their
Fields, MONTHLY LAB. REV.. FEB. 1989, at 3.

http://scholarlycommons.law.hofstra.edu/hlelj/vol8/iss2/5

24

1991]

Diktaban: Employer Supported Child Care as a Mandatory Subject of Collectiv
Employer-Supported Child Care

17
because their labor force participation has been more continuous. '
"Many women currently in the work force interrupted their careers
for extended periods for home and family responsibilities and, moreover, some resumed work in a different career." 1175 Mothers often
leave work because the accepted work structure of eight hour shifts
makes it difficult for women to juggle family and employment responsibilities. 17 6 Part-time work is sometimes an option, but it is reflected in poorer compensation and benefits, especially when job benefits are based on seniority and longevity of service.17 7 Without
affordable day care, women are almost forced to leave their careers
to be exclusive child caretakers. Therefore, the lack of employer supported child care directly affects employment security because
women's career interruptions for extended periods of time result in
lower tenure than men. In addition "[t]he lower tenure of women
may reflect their underrepresentation in the higher paying managerial, professional and craft jobs. 17 8
Employer supported child care has a material and significant
impact 1 79 on employment security, a term and condition of employment, because it is directly related to hire and tenure. Since employment security is considered to be a mandatory subject of collective
bargaining, pursuant to the Act, then employer supported child care
should fall into this classification. In order for this to be achieved,
the amendment's provision of section 302 of the LMRA, precluding
the classification of employer supported child care as a mandatory
bargaining subject, must be omitted. As a result, the NLRB can exercise its delegated authority from Congress, in light of the changing
"social climate" of today's labor industry.18 0

174. See Carey, supra note 173, at 5.
175. See Carey, supra note 173, at 5.
176. See supra note 27.
177. See COAMrION OF LABOR UNION WOMEN, supra note 36.
178. Carey, supra note 173, at 5. This underrepresentation of women in higher paying
jobs can also be related to discrimination. See Fisk supra note 35, at 89 (stating that gender
discrimination occurs when women try to fit the "male model" of full-time work without having adequate care to do so, which leads to adverse employment consequences because of their
conflicting responsibilities to their children). The Board has held that the elimination of sex
discrimination in the work force is a mandatory subject of collective bargaining. THE DEVELOPING LABOR LAW, supra note 122, at 816-17. Since child care results in the elimination of
sex discrimination by affording women equal opportunity at the workplace, employer supported child care should be a mandatory bargaining subject. See supra notes 35-39 and accompanying text.
179. See generally Seattle First National Bank, 444 F.2d at 33.
180. See H.R. No. 245, supra note 127.
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302 OF THE LABOR MANAGEMENT RELATIONS ACT

Congress' Recognition for Employer Supported Child Care

In 1969, Congress recognized the "pressing national need" for
child care.""' Congress felt that trust funds, providing day care centers through the collective bargaining process, were an important
benefit for mothers' ability to meet family obligations. 82 The availability of day care centers "would serve the national interest by increasing the pool of working women."'' 83 The centers would be a significant attraction for mothers seeking work. 8 4 Furthermore,
industries, where women comprise a major portion of the workforce,
would "find these centers advantageous in hiring and retaining employees."' 85 Therefore, in order to meet the "pressing national need"
for child care, Congress had to amend the LMRA. 188
Section 302 of the LMRA prohibits payments by employers of
money or other valuable contributions to employees.187 However, section 302 sets forth six exceptions to this general prohibition. 188 Con181. Act of Oct. 1, 1969, Pub. L. No. 91-86, 1969 US. CODE CONG. & ADMIN. NEWS
(83 Stat.) 1159.
The Committee on Education and Labor, to whom was referred the bill (H.R.
4314) to amend section 302(c) of the Labor-Management Relations Act of 1947 to
permit employer contributions to trust funds to provide employees, their families,
and dependents with ... the establishment of child care centers for preschool and
school age dependents of employees ... favorably passed the bill.
Id. "H.R. 4314 represents another indication of the maturity of the collective bargaining process." Id. at 1160. This bill would contribute to employees' child care needs without the appropriation or use of federal funds by allowing the "wealth and creativity of our private enterprise
system in providing... child care centers . . ."through the collective bargaining process. Id.
182. Pub. L. No. 91-86, supra note 181, at 1161. "Day care centers operated by qualified personnel would serve important needs of mothers, their children, and employers. Mothers
who must work would surely feel more secure knowing that their children were being well
cared for. The children themselves would benefit from the environment of a good child care
center." Id.
183. Id.
184. Id.
185. Id. It is important to note that the present shift in our economy from an industrial
economy to a service economy increases employers' reliance upon women in the workforce.
FRIED, supra note 1, at 40. "By 1990, service industries will employ almost three-quarters of
the labor force. These are the workplaces which overwhelmingly employ women." Id. This
change in our economy indicates a more substantial need for employer supported child care
when compared to the passing of the bill in 1969.
186. See Pub. L. No. 91-86, supra note 181, at 1159.
187. 29 U.S.C. § 186(c) (1947). Section 302 of the LMRA set forth a broad prohibition
of employers' payments to employee representatives. See supra note 13. "This broad prohibition was enacted to prevent bribery, extortion, shakedowns, and other corrupt practices, and to
protect the beneficiaries of lawful employer-supported funds." Pub. L. No. 91-86, supra note
181, at 1159-60.
188. When Congress set forth specific exceptions to the general prohibition on employer
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gress, in 1969, amended section 302 by adding a seventh exception,
which validated employer contributions for trust funds established to
provide child care centers for dependents of employees.' 8 9 However,
Congress expressly provided that the enactment of this bill will not
require a labor organization or employer to bargain on the establishment of the trust funds, and refusal is not an unfair labor practice.190
In other words, a necessary proviso of the bill's enactment was to
establish that this form of employer contribution to day care was a
191
permissive, rather than a mandatory bargaining subject. ,
Congress simply stated that employer supported child care cannot be a mandatory bargaining subject without stating the reason
behind this decision. A possible explanation may have been the general dislike towards unions at that time, due to their powerful position.19 2 In fact, upon consideration of the bill, Representative Martin
of Nebraska stated that H.R. 4314 specifically provides that the
funds are to be paid by management and not by unions, which constitutes a one-sided piece of legislation. 193 "To keep our labor-management relationships on an even keel legislation and the laws enacted in this field have to be kept on an equal plane. At the present
19 If this
time, in my estimation, the pendulum favors the unions."
topic was construed as a mandatory bargaining subject, then according to Representative Martin, it would simply give "the unions themselves another club in their insatiable desire to have things in their
favor and laws passed that will benefit the unions in opposition to the
95
welfare of management and business itself."' This interpretation of
the union's position is somewhat suspect when unions have been repayments, thus permitting employer contributions to joint trust funds to finance medical care
programs, retirement pension plans, and other specific programs, "Congress impliedly prohibited payments for any purpose not specifically excepted." Pub. L. No. 91-86, supra note 181,
at 1160.
189. 29 U.S.C. § 186(c)(7) (1969). The amendment to section 302 of the LMRA also
included the validation of employer contributions to trust funds established to provide educational scholarships for employees and their dependents. 29 U.S.C. § 186(c)(7) (1969).
190.

29 U.S.C. § 186(c)(7) (1969).

191. 29 U.S.C. § 186(c)(7) (1969).
192. Throughout history, the use of labor organizations was met with bitterness. "Unions not only increased the power of employees to demand and secure higher wages, shorter
hours and other benefits increasing labor costs, and so seemed to threaten the company's profits; they also curtailed the power of corporate management to make unilateral decisions." Cox,
supra note 139, at 12.

193. See 115 CONG. REc., 27,357 (daily ed. Sept. 29, 1969) (statement of Rep.
Martin).
194. Id.
195. Id.
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sponsible for social and economic change throughout history. 19 6
B.

Changing Demographics

According to the legislative history of the LMRA, testimony
was received from the Day Care and Child Development Council of
America, Inc.."9 7 This organization reported that "about 10.6 million
mothers with children under 18 years old were working in March,
1967, [and] 4.5 million of these children were under 6 years of
age."19 8 Subsequent to the compilation of this data, there has been a
significant change in the makeup of America's workforce, requiring
alternatives to traditional work schedules.19 9 The traditional two-parent family where the male is the sole breadwinner applies to only 10
percent of all American families. 20 0 "Nearly 57 % of all two-parent
families would be living under the federal poverty line, if both parents were not working." '0

When compared to the statistics that were provided to Congress
upon the amendment of section 302, there are many more workers
presently in need of dependent care for their young children.20 2 This
demand for child care is expected to increase as more mothers enter
the workforce.203 According to the Consumer Expenditure Survey in
1987, half of all women with children under age 3 worked outside
the home.204 However, fewer than one-fourth of such mothers
196. See FRIED, supra note 1, at 3 (stating that unions have been historic leaders in the
movement for social and economic justice).
197. See Pub. L. No. 91-86, supra note 181, at 1161.
198. Id. The testimony further stated that there was a "shocking shortage of day-care
facilities [which] means that many mothers are forced to make unsatisfactory child care arrangements while they work." Id. Another problem caused by the shortage of day care spaces
was revealed in a 1967 survey of welfare mothers in New York City which indicated that "one
out of five non-working women questioned offered lack of child care facilities as the reason for
their unemployment." Id.
199. See WOMEN & WORK, U.S. DEP'T OF LABOR, ALTERNATIVE WORK PATTERNS DESCRIBED IN NEW FACT SHEET (1987) (demonstrating that alternatives to traditional work
schedules are needed because in 1985, "60 percent of mothers with children aged 3-5 and 50
percent of mothers with children under age 3 were in the labor force.").

200.

FRIED,

supra note 1, at 40.

201.
202.

Id.
For example, in March 1987, 52 percent of mothers with children one year old or
younger were in the labor force. WOMEN & WORK, U.S. DEP'T OF LABOR, OVER HALF OF
MOTHERS WITH CHILDREN ONE YEAR OR UNDER IN LABOR FORCE IN MARCH 1987 (1987).

Five years earlier, the proportion was 43 percent and ten years before, it was only 32 percent.
Id.
203. See 6 IN TEN NEw LABOR ENTRANTS WILL BE WOMEN, supra note 5. Projections
indicate that 21 million new jobs will be created between now and the year 2000. Id. Six out
of 10 new entrants to the labor force in this time period will be women. Id.
204. Jacobs, supra note 30, at 15.
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worked outside the home in 1967, which is the same year as the data
relied upon by Congress -to formulate its decision that child care was
a pressing national concern.2 0 5 Therefore, if the 1967 statistics,
which are substantially lower than the present ones, were sufficient
to prompt Congress to amend the Act, then something more must be
done now, due to the dramatic rise of the participation in the
workforce of women with young children.
Not only has there been a change in demographics since the
enactment of the amendment, but there has also been an insignificant effort made by employers to provide child care support to employees.2 0 6 Many employers and unions have worked out contracts to
2 0 However, according to the U.S.
meet the needs of their employees.
Labor Department's Bureau of Labor Statistics, only 2% of the nation's establishments with ten or more employees sponsor day care
2 08
centers for their workers' children. Therefore, it is quite clear that
Congress' primary objective in amending section 302 of the LMRA,
which was to provide employer supported day care to employees, has
not been achieved. 0 It is not sufficient for employer supported child
care to be a permissive subject of collective bargaining because it has
not resulted in a substantial benefit to working mothers. In order for
the labor force to prosper, employer supported child care should be a
working condition pursuant to the NLRA, and therefore, a mandatory bargaining subject, thus redacting the proviso to section 302 of
the LMRA.
V.

CONCLUSION

In 1969, the increased participation in the workforce of women
workers with young children created a climate in which Congress
recognized the need for change by allowing employer contributions
10 Since 1969, our society has
to employees for child care services.
undergone major changes in the area of women's employment which
is displayed in the current statistics that "90% of all women have or
21
will have a child during their careers." ' Therefore, Congress must
acknowledge that a more radical change is necessary, because child
205. Id.
206. See supra note 43.
207. See supra notes 59-85 and accompanying text.
208. WOMEN & WORK, U.S. DEP'T OF LABOR, LABOR DEPARTMENT REPORTs ON EMPLOYER CHILD CARE PRACTICES (1988).

209. See supra notes 181-86 and accompanying text.
210. See supra notes 197-201 and accompanying text.
211. FRIED, supra note 1, at 41.
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care services for employees have not improved from the prior congressional attempt to rectify the problem. The only viable solution is
to eliminate the proviso to section 302(c)(7) of the LMRA which
prohibits the classification of employer supported child care as a
mandatory bargaining subject.
Furthermore, the proviso to the amendment of section 302 of
the LMRA is inconsistent with Congress' own legislative history of
the Act. 12 Congress intentionally left the bargaining subjects in section 8(d) without further definition and instead delegated to the
Board, the task of determining which topics are mandatory bargaining subjects.2 13 Congress felt that the Board's expertise in the field
would enable the Board to apply the language of the Act to the complexities of industrial life. 14
The object of this Act was not to allow governmental regulation of
the terms and conditions of employment, but rather to insure that
employers and their employees could work together to establish
mutually satisfactory conditions. The basic theme of the Act was
that through collective bargaining the passions, arguments, and
struggles of prior years would be channeled into constructive, open
discussions leading, it was hoped, to mutual agreement.2 15
It is highly likely that the NLRB, when confronted with the
issue of employer supported child care as a mandatory bargaining
subject, would reach a reasonable and principled result in holding
that this topic is a mandatory subject, because it bears a direct relationship to the "terms and conditions of employment. ' 21 6 It follows
from this conclusion that the NLRB be given the opportunity to exercise its broad discretion and construe employer supported child
care as a mandatory bargaining subject, thus eliminating the proviso
to section 302(c)(7)217 The current "social climate" 218 of the labor
industry supports this conclusion because "[c]hild care is crucial to
millions of working Americans."219
212.
213.
214.
215.

See 29 U.S.C. § 186(c)(7) (1969); H.R. No. 245, supra note 127.
See Ford Motor Co., 441 U.S. at 495-96.
Id. at 496.
H.K. Porter Co. v. NLRB, 397 U.S. 99, 103 (1970).

216.

NLRA § 8(d), 29 U.S.C. § 158(d) (1947).

217. 29 U.S.C. § 186(c)(7) (1969).
218.

See H.R. No. 245, supra note 127.

219.

WOMEN & WORK, U.S. DEP'T OF LABOR, SECRETARY DOLE REQUESTS PUBLIC

COMMENT ON LIABILITY INSURANCE FOR CHILD CARE

(1989) (quoting former Secretary of

Labor, Elizabeth Dole). Former Secretary Dole asked the public to help the Labor Department determine whether liability insurance barriers prevent employers from providing on or

near-site child care. This information was needed because "[m]any employers are instituting
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Employer supported child care must be a priority in today's
workforce, and therefore it is insufficient to place this topic on the
bargaining table as just a permissive subject. Employers and unions
have to bargain for child care so that mothers do not have to choose
between employment and quality care for their children. Such a
choice is not even a realistic option when the majority of two-parent
families would fall below the federal poverty line if both parents
were not working.22 ° Child care is the crucial support service which
enables families to maintain stable employment. This is confirmed by
the response to increased employee demand for child care. As a result, many contracts are now being negotiated in order to include
provisions concerning employer supported day care. Child care negotiations between unions and employers coincide with the legislative
history of the Act because the "proper subject matters for collective
bargaining should be left in the first instance to employers and trade
unions . . .221 followed by the Board's determination, rather than
' 222 Throughout history,
be "straitjacketed by legislative enactment.
223 This
unions have been responsible for social and economic change.
tradition will be kept alive through the unions' negotiations for employer supported child care, pursuant to its classification as a
mandatory bargaining subject.
Carol Ann Diktaban

policies to help parents balance the dual responsibilities of work and family, and we [former
Secretary Dole and President Bush] want to encourage employer involvement in this important
issue." Id.
220. See FRIED, supra note 1, at 40.
221. H.R. No. 245, supra note 127 at 71.
222. Id.
223. See FRIED, supra note 1, at 3.
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